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EX PARTE 

Ms. Marlene H. Dortch, Secretary 
Federal Communications Commission 
The Poflals 
445 12“‘ Street, SW, Room TW-A325 
Washington, D.C. 20554 

Re: Notice o f h  Purle Presentation 
CC Docket No.s 02-33. 95-20, 98-10 

Dear Ms. Dortch, 

RECEIVED 

MAY - 1 2003 
F-L COMMUNICATIONS COMMlgWN 

OFFICE OF THE SiCREiARy 

On April 30, 2003, Dave Baker, Vice President for Law and Public Policy, EarthLink, 
Richard Vv’hitt, Senior Policy Counsel, MCI, Steven Teplitz, Vice President and Associate 
Ccneral Counsel, AOL Time Warner Inc. (“AOL”), Mark O’Connor and the undersigned, both 
of Lanipcrt & O’Connor, P.C., met with the following FCC staff regarding the above-referenced 
pi.oceedings: Carol Mattey (WCB); Michclle Carey (WCB); Cathy Carpino (WCB); Michael 
Carowitz (WCB); William Kehoe (WCB); Ben Childers (WCB); Darryl Cooper (WCB); Teni 
Yaloli (WCB); Richard Hovey (OET). 

In the meeting, we discussed the attached “Proposal to Streamline Title I1 Regulation of 
BOC Ad1,anced Scrvices IO Promote Diverse lnfonnation Services” (“Proposal”) and the 
“Sunimary of FCC’s Compukr Inquity Require~nents” (“Summary”). The parties explained that 
the Proposal to streamline and update regulation of BOC broadband telecommunications services 
is grounded in the FCC’s Title I1 authority under the Communications Act and reflects the core 
principles of the FCC’s Coriipurerhquiiy precedent. The parties discussed various aspects of 
thc Proposal and the Summary and responded to staff questions, consistent with the attached 
documents. The parties emphasized that the Proposal would streamline the complex Compufer 
Jnqu iy  precedent and reduce BOC obligations, providing instead a clear, codified rule that will 
also aid and improve enforcement. The paflies also noted that the Proposal would encourage all 
information scrvices providers to compete free from regulation. 

Pursuant lo  Section I.I206(b) of the Commission’s rules, six copies of this letter, with 
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atiachnicnts, arc being pro\,ided io  you for inclusion in the public record of the above-captioned 
111-ocecdings. Should y o ~ i  ha\,e any questions, please do not hesitate to contact me. 

cc: Christopher Libenell] 
Matlhew Brill 
Jessica Rosenworcel 
Lisa Zaina 
Daniel Gonzalez 
William Maher 
Carol Mariey (WCB) 
Michelle Carey (WCB) 
Cathy Carpino (WCB) 
Michael Carowitz (WCB) 
William Kehoe (WCB) 
Ben Childers (WCB) 
Dan-yl Cooper (WCB) 
TcrrI Natoli (WCB) 
Richard Hovcy (OET) 



SUMMARY OF FCC’S COMPUTER hVOUfRY REQIJIREMENTS 

The following chart describes current, significant Computer h q u i l y  requirements, both procedural and substantive, designed to 
promote infomiation services compctition as set forth in the FCC’s rules, policy and precedent. Each requirement and a detailed 
description is set forth; citations are abbreviated for ease of reference although requirements have been discussed and enumerated i n  
many different FCC orders and court decisions spanning decades. 

While grounded i n  Title 11 principles that have successfully fostered information services competition, Computer Inquiry precedent 
has presented a challenge in interpretation and enforcement. The array of orders and decisions, the level of BOC discretion in 
interpreting the requirements, and court remands have contributed to uncertainty and confusion regarding the requirements and have 
sometimes created difficulties for the FCC and Information Service Providers (“ISPs”) in administration and enforcement. 

I. COMPUTER II Structural  Separation Requirements (Applicable to facilities-based common carriers also offering 
information services) 

Basic Requirement 
1. Transmission service must be offered 

separately from infonnation service 

77FCCZd384,475(1980); 16FCCRcd7418.739 
(2001); 47 CFR 5 64:702 

2. For BOCs, as dominant carriers, the 
separate transmission service must be 
offered via tariff 

77 FCC 2d 384,475 (1980); 16 FCC Rcd 7418,771 
42-44 (2001) 

Iescription 
’ Facilities-based common carriers must offer to competitive ISPs underlying 

transmission capacity on the same terms and conditions as to affiliated ISPs 
Transport separated from content; no content control 
Requirement i s  grounded in Title 11, Section 202; FCC’s resale requirements also 
mandate that wireline common carriers provide telecommunications services to 
competitors (60 FCC 2d 261(1976); 83 FCC 2d 167 (1980)) 
Common carriers may provide infonnation services through a separate corporate 
entity 
While BOCs can market telecommunications services with enhanced (information) 
services, the telecommunications service component must be offered separately to 
competitive ISPs 
Terms must be tariffed and non-discriminatory as between affiliated and 
competitive ISPs 
Terms of service are subject to pre-effective regulatory review, including pricing, 
other terms of service 

I 

I 

I 

1 

9 
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SUMMARY OF FCC COMPUTER INQUIRY REQUIREMENTS 
[ ’A( , l -  2 

i. Installation, maintenance and repair 

104 FCC 2d 958, 1041 (1986); 14 FCC Rcd 47-89, 
4298 (1999) 

I[. COMPUTER I I /  Comparably Efficient Interconnection (“CEI”) Equal Access Requirements (Applicable to the BOCs) 

= 

. 
Time periods for installation, maintenance and repair carrier’s ISP and other ISPs 
must be the same 
Ensures that competitive ISPs can offer their customers support services equal in 
quality as BOC customers receive 

Lasic Requirement 
Interface functionality 

104FCC2d958, 3039(1986); 14 FCCRcd 
4289,4298 (1999) 

Unbundling of basic services 

104 FCC 2d 958, 1036, 1040 (1986); 14 FCC Rcd 
4289; 4298 (1999) 

’. Resale o f  basic services 

104 FCC 2d 958, 1040 (1986); 14 FCC Rcd 4289, 
4298 (1999) 

I. Technical characteristics 

104 FCC 2d958. 1036, IO41 (1986); 14 FCC Rcd 
4289,4298 (1999) 

Description 
1 The BOC must make available standardited hardwareisoftware interfaces to 

support transmission, switching and signaling functions identical to those uscd by 
the BOCs’ TSPs 
Ensures competitive 1SPs know what interfaces are necessary to connect to the 
BOC network 
The BOC must offer basic transmission service separately from the information 
service under tariff ( i .c . ,  same as Cowrputer I! rule above) 
Also, basic service features of transmission service uscd by carrier’s ISP must be 
also be offered separately and pursuant to tariff 
Ensures that an ISP can purchase the underlying telecommunications services 

. 
9 

9 

’ 
9 . Same as Compucer II rule 

Designed to prevent improper cost-shifting and anticompetitive pricing in 
unregulated markets as well as that BOC and non-BOC ISPs pay the same amount: 
for the underlying BOC telecommunications services 

Technical characteristics (including bandwidth, hit rates, bit error rates, delay 
distortions and reliability issues such as mean time between failures, etc.) of 
transmission service must be equal for all ISPs 
Ensures that competitive ISPs receive telecommunications services equal in qualit: 
to those which the BOG’ customers receive 

. 

. 
1 
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SUMMARY OF FCC C O M P ~ E R  LNQUIRY REQUIREMENTS 
P4(,1 1 

9. Recipients of CEI; Availability to All 
Interested ISPs 

104 FCC 2d 958, 1042 (1986); 14 FCC Rcd 4289, 
4299 ( 1999) 

~-~~ ~- -. iasic - Requirement 
I .  End- user access 

Carriers may not restrict thc availability of CEI services to any class of customers 
or competitors 
Ensures that BOCs do not engage in anticoinpetitive teaming with one competitive 
ISP and against others 

. 

IO4 FCC 2d 958. 1041 (1986); 14 FCC 
4283.4298 (1099) 

Rcd 

I CET availability 

104FCC2d958,  1041 (1986); 14FCCRcd4289, 
4290 (1999) 

3 .  Minimization of transport costs 

104 1-CC 2d 958, 1036, 1042 (1986); 14 FCCRcd 
4289,4299 (1999) 

Description . .- _ _ ~  
9 End -uscrs of compcting ISPs can use same basic scrviccs and features as arc 

available to end users of carrier’s ISP, including equal opportunities to access hasic 
facilities through derived channels, abbreviated dialing or signaling to access 
enhanced featurcs, etc. 
Ensures that competitive ISPs’ customers will have the same access as BOC 
customers to spccial network features offered in conjLinction with information 
services 

The BOC CEJ offering must be fully operational and available to competing ISPs 
on the day that carrier’s ISP uscs i t ,  and carrier must offer CEJ services prior- to 
that datc for purposes of TSP tcsting and resolution of problems, allowing 
opportunity to develop, tcst and resolve any technical issues 
Ensures that non-BOC ISP is not put at a competitive disadvantage hy a ROC 
initiating service before the BOC makes interconnection available to the 
competitive ISP 

. 
9 

. 
9 Camers must make “good faith” and nondiscriminatory efforts to minimize the 

ISP’s costs of transport between carrier and ISP offices, including denionstrating 
wliat steps tlicy will take to reduce transport costs for competitors 
Ensures that BOCs cannot require competitive lSPs to purchase unnecessarily 
cxpensive methods of interconnection with the BOC 

= 
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SUMMARY OF FCC COMPUrER INQUIRY REQUIREMENTS 
l’&cir 4 

1 
- I 

14 FC:C Rcd 4289,4291 (1999) 

L 

111. COMPUTER / I 1  CEI Procedural Requirements (Applicablc to the BOCs) 

1 services used hy BOC-affiliated ISPS; provides infornmtion to competitive ISPs 
regarding their interconnection rights, options and methods 
Single docuinent aids uti l i ty of information and provides bencfits over reliance 
solely on tarilfs 

. 
Basic llcquirenient I I .  Web Posting of CEI olans 

1 Description 
1 . Provides written exolanation of compliance with CEI and the telecommunications 

1v .  COMPUTER I f f  Open Nctwork Architecture (“ONA”) Requirements (Applicable to the BOCs) 

h s i c  Requirement I 
. BOC intist unbundle clcnients orits 

network, regardless of whcther used by its 
affiliated ISP. i n  an ONA Plan 

104 FCC 2d 958, 1064, 1065-1066 (1986); 2 FCC 

Rcd I(1988) 

!. BOC must offer ONA elements (Basic 
Service Elements (“BSEs”), Basic Serving 
Arrangements (“BSAs”), Complementary 
Network Services (“CNSs”), Ancillary 
Network Services (“ANSs”)) under tariff 
and carrier ISP can only purchase elements 
under tariff 

~ ~ ~ 1 3 0 3 5 ( 1 9 8 7 ) ;  3 F C C R ~ ~  1 1 5 0 ( 1 9 8 8 ) , 4 ~ c c  

104 FCC 2d 958, 1064 (1986); 2 FCC Rcd 3035 
(1987); 3 FCC Rcd  I150 (1988); 4 FCC Rcd 1 
(1988); 5 FCC Rcd 3084,3087 (1990) 

)escription 
Offers lSPs acccss to parts of BOC nctwork that would be otherwise unavailable. 
ONA plans are designed to offer flexible approach that can ensure services can bc 
deployed as circumstances change. 
ONA leatures should also include OSS, and other features that are either uscd by 
the carrier’s ISP or would be useful to lSPs 
ONA i s  “technology-neutral” policy not prescription of a paiticular network 
architecture 

Requires BOC to offer ONA services on “equal access” and nondiscriminatory 
basis and subject to regulatory (federal or state) jurisdiction and review 
BSAs are fundamental tariffed swilching and transport services that allow ISPs to 
communicate with their end-user customers through the BOC network 
BSEs are optional unbundled features that an ISP may require or find useful; also 
defined as building blocks ISPs need to provide service 
CNS are optional unbundled basic service features that an end-user may obtain 
from a carrier to access or receive an enhanced service 
ANSs are other features that BOCs may claim are outside of ONA but that are 
useful to ISPs 
OSS capabilities (service order entry and status, trouble reporting and status, 
diagnostics, monitoring, testing, network configuration and traffic data collection) 
should be classified as ONA services 

I 

I 

I 

9 

1 

. 

. 
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SUMMARY OF FCC COMPWER INQUIRY R~QUIREMENTS 
I ’ A G  i 

- -~ ~- ~ 

Basic Requireiiieiit 
3. BOC must liavc procedures for 

nondiscriminatory installalion and 
maintenance o f  ONA services, including 
OSS 

104 FCC 2d 9.58, 1066 (1986), 6 FCCRcd 7646, 
7667 (1991); 1 1  I C C  Rcd 1388,1398~1399, 1427- 
1428 (1995); 13 FCC Rcd 6040,6099 (1998) 

Description 
BOC must have procedurcs to ensure that installalion and maintenance of ONA 
services is nondiscriminatory, rcqucsts (including trouhlc tickets) are taken on 
first-come- first-served basis, and that standard intervals for routine installations 
are made public. 
Tf requircd, lctters of authorization prior to initiation of CNS service may not be 
discriminatory 
Resale restrictions may not be discriminatory 
OSS may not be discriminatory and BOCs most discuss their ability to offer such 
scrviccs in the future 

. 
1 

1 

__ 

V COMPUTER IJI ONA Procedural Requirements (Applicable to the BOCs) 

hsic Reqriireinciit 
. ROC must file and maintain ONA plan at 

FCC 

104 FCC 2d 958, 1064,1067 (1986) 
DOC must provide 90-day notice and 
obtain FCC approval prior to ONA plan 
ani end men t 

104 FCC 2d 958, 1068 (1986); 13 FCC Rcd 6040, 
6086 (1998) 

. BOCs must specify procedures Tor ISPs to 
request and receive new ONA services 
(120-day process); BOCs must honor LSP 
rcquests for NIIF technical assistance to 
evaluate feasibility of new ONA service 

104FCCZd958, 1066(1986);4FCCRcd 1,71397 
(1988);5 F C C R c d  3084,3091 (1990);6FCCRcd 
7645,7654 (1991); 13 FCC Rcd 6040,1183-84 
(1998) 

iescriptioii 
Rcquires replatory review and approval of BOC proposed ONA plan in order to 
relieve BOC of requirement to filc a CEI Plan for each enhanced scrvice that i t  
offers. 

Thc 90-day time period is ncccssary to pemiit ISPs to develop new offerings on a 
cotnpctitive basis since without the CEl Plan, ISPs will not have specific notice 
that a carrier is offering a new enhanced service. 

BOCs must provide new elements to ISPs if ISP can show (1) market demand, (2 )  
technical and cost feasibility, and (3) utility to ISPs. The BOC must describe in 
detail the criteria that it will use in determining when an ISP inquiry constitutes a 
complete request for a new ONA service and provide an evaluation of whether it 
will provide the service or the specific reasons for not offering a given service. If 
an ISP f n d s  the BOC response unsatisfactory, it may seek redress from the FCC 
by filing a petition for declaratory ruling. 

EX PARTE PRESENTATION OF EARTHLINK, MCI A N D  AOLTIME WARNER, CC DOCKETNOS. 02-33.95-20,98-10 APRIL 30,2003 



hs ic  Requiremelit 
. BOCs required to file annual ONA report 

6 FCC Rcd 7646,7649-7650 (1991) 

;. BOCs required to provide Semi-Annual 
ONA report 

6FCCllcd7646,.  7650(1991) 

-__ 
1. BOCs required to file Quarterly 

Nondiscrimination Reports 

104FCCZd958, 1055-1056, 1066(1986) 

T BOCs required to file an Annual affidavit 

3T;CCRcd 1150, 1161,n. 154(1998) 

~ ~~ 

iescription 
Rcport should contain: dcploynent schcdules for ONA For ONA services and 
disposition of new O N A  service requests and requests previously deemed 
technologically infeasible; SS7, Intelligent Nctwork (IN), and ISDN deployment 
infonnation; new ONA services availablc via SS7, IN and ISDN; progress at NIJF 
on long-term unifonnity issues; progress on providing TSPs with BNA, calling 
number ID and call detail services; progress on developing OSS and ISP access to 
0%; list of BSEs used by BOC’s ISP; unbundling of new technologies. 

Report should contain: consolidated matrix of ONA services in  federal and state 
tariffs; ONA Services User Guide; updated infomation on 118 categories of 
network capabilities requested b y  lSPs and how thcy were addressed; wire center 
deployment infonnation 

I 

9 Repori compares timeliness of installation and maintenance of categories of ONA 
services to BOC ISP with that of a sampling of all cusloniers. Report must include 
total orders, total and percent due date missed, and average intervals. 

1 I fBOC affidavit demonstrates that it lacks ability to discriminate in installation or 
maintenance, then i t  may file Quarterly Nondiscrimination Report 
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PROPOSAL TO STREAMLINE TITLE 11 REGULATION 
OF BOC A D V A N C E D  SERVICES 

TO P R O M O I E  DIVERSE I ~ \ ’ F O R M A l ~ l O N  SERVICES 

ProiJosed Title II ISP Access Rule: New Section 64.702(c) 

,f 64.702(c): Each Bell Operaling Company (including any aJ?linte)(hereinafrer “BOC’? shall 
provide access 10 iis high-speed nelwork I O  enhanced and informalion service providers 
(“ISPs ’7 in rhe following manner: 

( I )  
Each BOC shall oflei- GO all ISPs. ivhether af$lialed or unaffiliated, all of its higli-speed 
ne1 work iraiisiiiission services and cupab;lilies on jusl, reasonable and nondiscriminatoly 
rules. ierms. and condilions. Such ogerings shall be separale from any other BOC 
services, including enhanced or illformalion services. 

12) Transpareiicv 

Access to Transmission Services and Capabilities 

(A)  145th respecl I O  rhe rules. rerim and conditions of the network lransmission 
services and cupobililies used by or made available lo any ISP, each BOC 
shall: 

File C I I I  iiilerstale larffwiih the Coinmission describing 
such rules, leniis, and condilions; or 
Posr on ils publicly available lnlernet website. in an 
acce~sible and easy lo understand format, current and 
specr$c iiformulion describing such rules. terms and 
condilions. 

(I) 

(io 

(B) l f a  BOC enlers into an individual conlract with an ISP for high-speed 
network transniission senices and capabiliries. lhen rhe BOC shall tar i for  
posl on ils publicly avoiluble Internet website, in an accessible and easy to 
uiidersland/ornial. tlie/ollow:!ig informalion: 

(i) 
(ii) 

(iii) 

the ierm (inshriiing renewal option) of the conlract; 
a descriprion oflhe high-speed network transmission 
semices and capabililies provided under contrael; 
niininium volume commitnienls and price fo r  each ofrhe 
higli-speed network rransmission services and capabililies, 
as well us volume discounls; arid 
all orher classlficalions, terms or praclices uflecting the 
comract vale. 

(it9 

(C) Each BOC sliallprovi~le advance writlen norice fo all purchasing ISPs, 
including nolice bv email, of any changes lo the rates, lernis. and conditions 
of any of d ie  BOC’s high-speed network transmission services and 
ccipabiliries. I n  ihe evenr ihe BOC seeks io discontinue any service or 
ctrpubililv used by an ISP, such wriiien notice shall be noi less ihan 120 days 
prior 10 rhe proposed disconrinimnce. 

APRJL30, 2003 



(3) Access to New Tronsmission Services and Cauabilities 

(-4) An ISP int i ) '  request in writing thai a BOCprovide access to new network 
friinsniission seivices and capabilities on just, reasonable and 
iioiidisc~iiiiiiiato~~ rates, terms. and conditions. 

(B) Where [he ISP iiiakes such a reasonable request. the BOC shall orer such 
aceess wirhirr 90 days, unless the Coniniission extends such rime where the 
BOC, upon pel irioii. demonstrates good cause. 

(C) The BOC shall have 15 days io respond in writing io ihe requesting ISP. and 
such response shall describe eirher: 

(i) 

( io  

how' the BOC will ofler the requested access within 90 
days ofrhe reqiresl; or 
rhe specific basis for [he BOC's position that [he requested 
uccess is not lecliiiically feasible or economically 
reasonable. 

(4) 

11-aiismission or ielecoiiiiiiuiiica~ions coniponents or lines, switching and routing 
coiiiponen~s, ordering and operalions supporr syslems ("0SS';i. sig~ialing. and oiher 
iienuork jirric~ioiis or features. 

Kbps in at leasl one direciion. 

Defiiiiiions For purposes oflhis subsection (c): 
"Truiismissiori services and capabililies " shall include, wilhout limitalion, [he BOC's 

"High-spccd nerwoi-k" means a network oflering Iransmission rates of more than 200 

Propmed N E M  Rule For Enfo~-ceiiient OJISP Access 61.737 

$I. 737: ISP Complaints Regarding Rule Section 64.702(c) 

(a) lVhere N complainr alleges a violation of FCC Rule Section 64.702(cj, [he following 
irildiiionul procedures shall also ~ p p l ~ ~ :  

( I )  111 iis Aiisi+er, rhe Defeiidanr shall stale clearly arid precisely all information 
in irs possession, incliidiiig ilala coiiipilations &. , records of OSS configurations, 
ordei-ing processes, daiu on speciflc orders or niai~~tenance records. etc.). and produce 
und serve on Coiiiplninaiit and the FCC cll such nlfornzaiion, including copies of all 
c o ~ i i r a c i ~  or urrangemerits for high-speed network transmission services and capabilities, 
rhar ma), be relevaiii to rhe alleged violation oJFCC Rule § 64.702(cj. 

(2) lfrlie BOC has not ri~aintaiiied records or orher data for the Bureau to resolve 
fi111y the alleged viola/ioii of FCC Rule J 64.702(cj or git otlienuise fails lo produce such 
dais in ;is .4mwe~; ihrn /here JhaN be a rebutrablepi,esuniplion in the case that Ihe 
Comyloinani has esiuhlishcd /he alleged violation o/FCC Rule $64.702(c). 
Co~~ipluinurit may I-cyuesf b), iiiotion$led within 10 days a)er the BOC's Answer an 
order that such a rchirrrable presirniprion exists in the case; the Bureau shall issue an 
ordei- grilirliirg or deiyiiig such morion wilhin 10 dais  ajier the limeforjiliiig ofthe 
BOC s opposition to /he complainant 's motion 

PAGE 2 



(b) Aper rlie IS-day response period has elapsed under FCC Rule $64.702(~)(3). the ISP 
inayjile a c.ontpluini izlidt ilie FCC concerning ilte BOCi  conipliance with its “new service” 
ohligarions. 

(cj Except ifu coiiiplaiiii alleging a violaiion of FCC Rule $ 64.702(c) is accepted for  
huiidling on die Acceleraied Docket, [he Commission shall issue a wriiien order resolving 
ciiiq coniplaini alleging a violrriion of FCC Rule 9 64.702(c) within 180 calendar days from 
when such cornplainl i s  trcceptedfor filing. 

ESPLAWATION 

This rule is proposed to sticaiiiliiie iegulation of  the former Bell Operating Companies’ 

(“BOCs”’) \\ ireline broadband scrvices under Title I1 of the Communications Act consistent with 

Ihe public in~erest. The proposed iule presents a significant streamlining of  the various and 

someijnies overlapping Tide [I Contpurcl- Iiiquiiy obljgatioiis for broadband (advanced andor  

high-speed) scrvices that currently apply to the BOCs, including all affiliated BOC providers of 

~elccoiiimunica~ions. The proposal supplants the current Compziler InquiV obligations for BOC 

~vireline broadband services, set forlh i n  myriad FCC orders and precedent, with a set of Title I1 

rules that arc deregulalory, simple; flexible and enforccable and that establish clear access for 

infomia~ion service providers (“JSPs”) to BOC ad\;anced services and networks to enable ISPs to 

provide B diversity of competitive informalion services to the public. Further, lo assure 

enforccment of these s~reainlined access obhgations, the proposal includes new procedures, in a 

new FCC Rulc Section 1.737, described below, for handling JSP fomial compla~nts against 

BOCs. Under the proposed s11.eanilined Title 11 rules, ISP access to the wireline broadband 

Iransinission con~ponents ofthe BOC networks would provide the essential framework for a 

\:ibrant information services m a r k e ~  that \vill,  in turn, lead to a number ofproven consumer 

benefis, including robust price and service competition among BOC-affiljated and unaffiliated 

ISPs, creating iiuiovaijon: diversity and dcmand for broadband sewices 

E X  P:\K~l~i PRESENTATIOK OF EARTIILINK. h4CI ANDAOL TIME W A R N E R  INC, 
CC DOCKET NOS.^^.^^, 95-20. 9s- I O  
.APKll~ i o ,  2003 
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Under this approach, the Commission could eliminate for wireline broadband services 

cui-renl FCC rule sections 64.7@2(c) and (d) and the particular requirements set forth in the 

Coinpuler lnquii3, precedent, and xiopt insiead a simplified FCC rule section 64.702 (c)(1)-(4), 

setting forth BOC Title I1 obligations in a simple, comprehensible and streamlined manner 

More specifically, the pi-oposed iules would eliminate for wireline broadband services a variety 

of specific Compuwr/// and C o i n p t ~ e i ~ f ~  obliyatjons, slared in various FCC orders, including 

cei-iain: Conipaiably Effcienl liitercoru~ection (“CEI”) obligations, such as the nine CEI 

patmeters; Open Nctwork Architecture (“ONA”) unbundling obligations; CEI procedural 

obligations, such as CEI plan maintei~ance, reporting, and web-posting; ONA plan maintenance 

and prior FCC approval for ONA plan changes; rcporting/filing obligations such as the Annual 

ONA Report, Scmi-An~lual ONA Report: Quailerly Nondiscrimination Report, and Annual 

Officer Affidavit; obligations to lariff the Conipuler //I basic senrice elements (“BSEs”) and 

basic service access ai-rangcmenrs (“BSAs”); and the current rule section 64.7@2(c) regarding a 

Coinpurer 71 separate subsidiary. 

1. NE\+’ SEC,I’IOI\’ 64.702 (C) 

Proposed Title I1 ISP Access Rule: New Section 64.702(c) ( 1 )  

5 64. 702(c): Facli Bell Opcruting Con7pirriy (inclirding uny a f ~ I i a ~ e ) ( l ~ e r e i n u ~ e r  “BOC’Y shall 
proi:ide access 10 11s high-speed i i e ~ i ~ o r k  I O  eiihaliced and i1?fo1-7na~ion sewice providers 
(“ISPs ’7 iii rhc/olloic.ing i i~ai ine~:  

fSPs, i~.heilier ifjlialed or uri~filiuied, all of iis high-speed nerwork ~l-unsmission senices and 
copubililres O I I J U S I .  wasoilable uiid iloiidiscriniiilaiory ra/es, lernls, and conditions. Such 
oflei-ings shall he separateji.uiii any orher BOC services, includin,o eiihaiiced or ii?foi-ina(ion 
Jo-l~ices. 

Eri)laiiatioi~ of g 64.702(~)(1):  

(I) .4cre.~s 10 Ti~uiisiiiission Services ~ l n d  Cupohiliiies Eucl7 BOC shall ofer lo all 

The proposed Title I1 I-ule is intended to take a broad and “bright-line” approacl~ for all 

ISPs lo have access lo [lie sanie func~ionalilies of the BOC wireline broadband networks, 

I;* P&WL PKLSLKTATION OF E.ZK I~HI.II\’K. \IC1 A V D  AOL TIME W A R N E R  INC. 
CC I)OC’KET Xos.02-33. 95-20. 98-10 
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including installation and mainlenance of such functionality, whether used by unaffiliated or 

affiliated 1SPs. The relevant definitions i n  new 5 64.702(~)(4) make clear that associated 

ftiiictions for ordering, repairing and/or signaling continue to be a key component for competition 

among lSPs and for rapid deployment to the public, and thus the proposed rule ensures openness 

ofthe BOC network, as well as associated functions, systems and databases. 

Buildins on tlie core Title 11 obligations of Sections 201(b) and 202(a) of the  

Comniunications Act barring discriminalory and unreasonable praclices, this rule would ensure 

tha i  [lie BOCs provide lSPs with access that is not only reasonable, but that is also equal and 

nondiscriminatory with the treatmcnt and access the BOC provides to its own ISP operations and 

to o~lier lSPs for broadband services. Thus, for example, i f a  BOC-affiliated or preferred ISP has 

acccss to electronic OSS, databases, or other systems, then the BOC must ensure that competing 

lSPs ha\ ,e  substantially equivalent access. Funlier, consistent with nondiscrimination, if BOCs 

collocate inforniatioii scrvice equipment of affiliated or preferred ISPs, the BOCs would impute 

reasonable [ransport costs in a manner similar to minimization of transport precedent. In general, 

tlie FCC's Title 11 precedent, including infoinlation services precedent, would inform the 

Coinniission's interpretation and enforcenlent of the new rule. In this way, all lSPs will have 

maximum opporttinily to compete and ~nasinnum incelllive 10 create high quality, low price and 

valuable services for consumers. 

As  thc BOCs introduce new broadband services, they must also reasonably offer access to 

conipeting ISPs and continue to offer sewiccs relied upon by lSPs and their customers. ISPs, for 

exa~nilile, have dcployed substaniial higli-speed infomiation services to the public relying upor] a 

ilcdicaled and reliable co i~ec i io i i  for the ctis~o~ner,  and i t  would be unreasonable, and a rule 

\ iolarion, for the BOC lo discontinue or dcgade such sewices. 



Proposed Transparcncv Requirement: New Seciion 64.702 (c) (2) 

(2) Trunsparency 
(A) JVith respeci to /lie raies, t e r m  and conditions ofthe nelwork transniission 

senices and crrpubililies used by or imide available to any ISP, each BOC 
shall: 

File ail interstule iav f lw i th  die Commission describing 
sucIi rules. levins, and coiidilions; or 
Post on itspub/icl)J available Internet websile, in an 
accessible and easy to understandformat. current and 
specijic iiiforino/ion describing such raies. ierins and 
conditions. 

(L) 

( t i )  

(B) BOC enters iiilo an individual contract with an ISPfor high-speed 
nciwork ri.unsinission services and capabilities, rheii the BOC shall larf f  or 
posf  on its puhliclji available Inierilei website. in an accessible and easy to 
i~~iN‘er.~~andfor~iiai, the following infoniialion: 

(1) 
(it) 

(iii) 

[he ieriii (incli4diiig reiiewal option) of die conlract; 
u description of /lie high-speed network transniission 
services and capabilities provided under contract; 
~ninimuni volimie coiiiiiiimien/s aiidpricefor each oftlie 
high-speed network rvaiisiiiissioii sewices and capabilities. 
as well as volume discounrs; and 
all oilier classijica/ions, lernis orpraclices aflecting h e  
conlracl rale. 

(iy) 

(C) Eudi BOC shall provide advance \djriileii notice 10 all purchasing ISPs. 
iiicliidiiig norice b)) email, ofulij. changes to rhe rates, lerms, and conditions 
oj any oflhe BOC’s high-speed network lransmissioii services and 
ctipabiliiies. 111 rhe eveni the BOC .reeks to discontinue any sewice or 
cupability used by u n  ISP, SIACII wrirten noiice shall be not less ihan I20 days 
prior to ihc proposed discontinuance 

Explanation of 6 64.702(~)(2):  

This subsection of the proposed rule would strean~line for wireline broadband services the 

Coitipuler 11 and Coinpirfer Ill requii-einents tha t  BOCs tariff (with the Commission andor  state 

1.egulatory agcncies) the clements of the broadband services and instead proposes an alternative 

appi.oach io transparcncy. At the same time, BOCs would still be required to provide service lo 

ISPs, including affiliated ISPs, on rates, tenns and condilions that are transparent and publicly 

alailable for all IsP custoniers and conipclilors. This r u l e  does ]lot restrict the BOC’s abiljry to 

I:x 1’.4R’I L PRFSCNTATION OF EARTHLINK. 3IC1 A N D  AOL TIML WARVFR INC 
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establish broadband rates or tci-rns that are novel or tailored to the needs of specific classes of ISP 

customers, such as lo\v-voluiiie or high-volume airangements. 

Under the proposal, the BOC may choose whether to use existing FCC tariffing processes 

for ROC wii,eline broadband ser\,ices or lo web post rates, terms, and conditions, similar to the 

way that FCC rules rcyuire nondoiniiiant intcrexchange carriers to webpost their rates, terms and 

conditions. See 47 C.F.R. 5 42.10. The rule also makes clear in subsection 64.702(c)(2)(B) that 

in  ilie event the BOC enters into an individual case basis contract with any ISP for high-speed 

network transmission services and capabilities, i t  must continue to make public the basic 

pal-amcters of such contract, consistent with requirements governing contract tariffs today. See 

47 C.F.R. 4 61.55(c). The requirement of prior notice in subsection 64.702(~)(2) to existing ISP 

customers will ensure lhat ISPs are pro\,ided advance information should the BOC intend to 

niake changcs to the scivices upoii \Lhjch the lSPs and their customers rely. In addition, given 

t h a t  lSPs have deployed significant high-speed infomiation services to the public relying upon 

BOC services and capabilities, this iulc would xquire  120 days notice for discontinuance, to 

allow [lie ISP to transition reasonably I O  a new service or to request continuation of the  service 

pursuant 10 subsection 64.702(~)(3) 

By its operation, rhc rule wo~ild require Ihe BOC to meet all ofits safeguard obligations; 

in the case of a rule violation: the Commission would have authority to order any  equitable or 

coiiipensatory relief, as i t  decins appropriate to remedy the matter. 

Proposed New Capabilities Requircment: R'ew Seclion 64.702(c) (3) 

(3) Access lo New Tri~~~siiiissioiz Services and Capabiliries 

(A) A n  ISP t i i q  impes/  in wiiiiig rhar a BOCprovide access io new> nemork 
/ru17siizissiotz setvices aiid cupbiliiies or1 just, veasolzable alld 
iiuiicliscriiiiitiiitoi7' rares, ieritis, uncl condilions. 
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(B) IWiere [he ISP makes such a reusonable request, the BOC shall ofler such 
access ~ . i ~ l i i n  90 days, unless ihe Comniission extends such time where the 
BOC, up011 pelition, a’emonsfrates good cuuse. 

(c,] The BOC slitrll Ituve I5 ~ U J J S  IO respond in writing to [he requesting ISP, and 
such response shull describe either: 

how the BOC will ofler (he i.equesied uccess within 90 days of ihe 
request; or 
the specific basis for ihe BOC >position [lint the requested access 

is not ieclinicnlly feusible or economically reasonable. 

(1) 

(izj 

Explanalion of 6 64.702(~)(3): 

To pron-lore ftill and robust wireline broadband information services competition, with its 

pro\ en and clear cons t~~ncr  wjelfarc bcnefits, the proposed Tule ensures that as new services, 

capabilities and fuuncriooalities emerge, consisient w i t h  the evolution of  rechnology and network 

design. ISPs ha\;e contii~uing access so thai they can provide innovative broadband information 

sei-iices T O  (heir customers. The rule would also enable lSPs io  continue using services that the 

BOCs may seek to discontinoe for rheir o\vn ISPs by requesting such access as a “new” service. 

Once the BOC provides a sen ice  pursuant to this subsection, that service would be offered 

piirsuanr to the Ici-ins of subscctions 64.702(~)(1) and (2), requiring just, reasonable and 

nondiscriminatory rales, tcnns and condirions and transparcncy, to allow all lSPs to avail 

ihemsel\~es of the offei-ing 

The proposed rule would eliminate for wireline broadband services the somerimes 

complex and cumbei.some ON.4 process, which includes ONA plans, ONA plan amendments, 

ihe .4nnLial and Semi-Annual ONA Repon, and similar specific requirements that are related to 

rhese obligarions. Thc proposed rule would also eliminate for wireline broadband services ONA 

report itig and o h e r  ONA safeguards and: iiislead, require a simple process for service requests, 

with m~rketplacc ne~otiations and enforceable ISP rights of access. 
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The ability of unaffiliated lSPs lo introduce new infoimation services depends on their 

ability lo obtain access a i~anye~nents  that arc otlienvise not in use specifically by the BOC ISP. 

b'!iiIc this was a central tciiet of lhe ONA pi-ocessl the proposed rule greatly simplifies for 

rr.ir-elIiie broadhmd seiiflices ihe fomier- pi-ocess and regulatop framework. Tllird Coinpuler 

l i i q i d i i i ' ,  -I and  Order, 104 F.C.C. 2d 958, 1064-66 (1986). Thus, ONA plans, amendments, 

reporting and irecord keepiny are not the focus of the new approach. l f a n  ISP makes a legitimate 

request for a iiew wir-eline broadband sen)ice or capability, however, then i t  is vitally important 

for the BOC io ofrer such access in an cxpeditious maimer, since otherwise new broadband 

inionnation ser\,ices w#ill iioi reach the market and, equally important, the BOC ISP could 

sir:i~egically liniit or delay ils use of services or capabilities to prevent conipelitive new 

bi-oadband scrviccs from reaching consuniers. Under this rule, the BOC ivould be required to 

respond to ISP requests for new wiicline broadband service lransmission services and 

capabililies I\ it11 reasonable rates and ternis of service. The right to request and, if necessary, 

follow up with a n  enforcement action would establish a minimum of regulation and an 

enforceable riyhl Tor the iniroductioii of creative ncw information services to the American 

p uh I ic 

P r o p x e d  Deliiiifioiis: New Sertion 64.702(r) (4) 

(4)  Definiiions For purposes oflhis subseclion (c): 
"Ti~~~nsniissioii services uiid cripabiliries " shull include, W1lhOUl  liinilalion, [he BOC 's 

I I ~ ~ I I I S I ~ I I ~ ~ ~ O I I  or ~elecoi~iiiirrrti'ru~ioiis conipoiienrs or lines, swilcliing and rouling coii?ponenls, 
ordering olltl ojieru~ions siippoipo'? s~.s~cnis ("OSS ' 7 ,  signuling, and other networkfunctions or 
fcuiures. 

Khps iii nr ICCIS/  one direclion. 

Eri)laiiation of 6 64.702(r)(1): 

'Nigh-speed nelwork " ineons u network oferiiig cruiismission rates of 111ore than 200 

The definitions of the proposed rule ai-e designed io enconipass for wireline broadband 

offei.ings Ihe 1)pe of funclionalities, s c n k e s  and capabilities ~.efereiiced throughout the 

EX k'ARIkPI111 N I A I I O N O F  ~ ~ ~ l I 1 ~ I I I . I N K .  \IC1 AWIIAOL l ' l h l F  W A R T i t K  INC. 
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Coinpurer I n q u i v  proceedings, including ftinctionality necessary for ISPs to provide broadband- 

based services lo consumers such as OSS and similar capabilities. The definitions are premised 

on the principlc thal access is only viable if i t  can be used efficiently. The definition of “high- 

spccd network” tracks the defiiiition previously adopted by the FCC. See Inquiry Concerning /he 

Dcplu~~rne~~r ofildvrincud T e l e c o ~ n ~ ~ ~ ~ r i i i r u ~ i o ~ ~ s  Cupubiliiies, Third Report, 17 FCC Rcd. 2844, 7 

7 (2002) ( A s  i t  has done in prior rcports on advanced seivices, FCC adopts “the term ‘high- 

speed’ to describe services wilh o\.er 200 kpbs capability in at least one direction”). 

11. 

Proposed New Rille For Enforcement of ISP Access Rule - 6 1.737 

$1.73 7: ISP Conip/uinu Regording Rule .%elion 64.702(c) 

criii,ii/ionul procedures shall ulso upply: 

NEW SECTION 1.737 - ENI-OIZCEJIENT 

(a) IVhcr-e a t.uinpluin/ alleges a i.iola/ion ofFCC Rule Seclion 64.702(c), die following 

( I )  I n  iis A IJSWT.  /he Defeiiilant shall sraie clearly and precisely all 
iiifoi-niuiion in irs possessiion, inclirding data conipilalioiis (including records of OSS 
c,oiljjgu,-alions, order jvocesses, dola on specific orders or maintenance records, high- 
s p e d  neruork ri-unsniissioi~ .rcrvices and capabiliiies deplopient, erc.). andproduce aiid 
serve on Coinpluinan/ and /he FCC all suclt irforinaiion, including copies of all 
conlrucis or ar~‘angenie~ils for. high-speed nchuork lransntissioii services aiid capabilities, 
~hur n7a~  he relewnr I O  [he cillcged violaiioi~ o fFCC Rule f 64.702(c). 

(2) I f ihe BOC has noi inuiniuiiied records or orher datafor the Bureau lo 
resolvefirlly the alleged i,iolurion of FCC Rule 9 64.702(c) or f i t  otherwise fails lo 
produce such duta i n  its .Aiiswei: ~ h o i  :here shall be a r-ebulrahlepi-esuil?plion in the case 
illai /he Conipluiiiani has es~iiblislied [he alleged violalion o fFCC Rule 9 64.702(~). 
Coinpluinan/ niuy requesr bv niolion f i led wirliin 10 ~ U J J S  afier the BOC’s Answer an 
oi-der rhar slick a i-ehutiableprcsu171~ti011 e.xisrs in rlie case; the Bureau shall issue an 
order- grun~ing or dciiping s71cI7 inuiion wi /h in  10 days afier die iinzefor$ling ofihe 
BOC’s opposiiion 10 /he coiiipluinuni ’s nioiion. 

(1)) .4,jicJ ,he IS-day ~.r~y~oiz.repe~-iud has elapsed under FCC Rule $64.702(~)(3), the ISP 
1 1 7 ~ 1 .  - .  j i l e  a con~plain: \z?ih the t-CC r,o17cerning rhe BOC ‘s c.oni.~~liance with ils “new service” 
ohfigii~ioiis. 

( c j  Err:i.pl f a  complain/ ulleging a violulion ofFCCRule j’ 64.702(c) is acceptedfor 
11r117dIing 0 1 7  {he Acceleruled Dockei, [lie Coniinission shall issue a ‘wirien order resolving any 
co177pIai111 alleging a violation ofFCC Rule .(c 64.702(c) wiihin I S 0  calendar dUySfionz  hen 
. T I I ~ J  m n p l ( ~ i n ~  is ncccped for  filing. 

PACE I0 



E\plsnation o f 6  1.737: 

The proposed rule \vo~ild facilitale sigificant strcamlining of the various Title II 

Cu177pu~cv I/ and Coi7ipuiel- /I/ obligations, as explained above, by providing ISPs with effective 

cnforceinent in complaint actions when sigiiiljcant BOC misconduct has occurred. As a Title II- 

based rule, Seclion 208 and exisling FCC and judicial precedent would remain relevant to 

detemiiiie \khat is just. reasonable and/or nondiscriminalory under the Con~munications Act. 

The proposed rule reflects the fact that due lo 1SP reliance upon the BOCs, the BOC 

controls much ofrhc information rele\,ant to a fair  and accurate detennination ofwhether a rule 

\,ioIalion has occuired. I t  is tlie BOC lhat conlrols ihe OSS systems, maintenance records, 

configurations of systems, and acccss to the ~ransmission components and capabilities, as well as 

the abilily to modify those things for i t s  benefit. T)pically, the ISP does not have access to this 

infoomiation. especially in cases \\,here disci-iinina~ory practices are alleged. To address this 

dispai-ity, vario~is Cumpum lnqui r j .  ohlieations imposed several reporting and certification 

obligalions to ensure nondiscriminalion and transparency by the BOC. The proposed 

deregulalory approach, howe\'er, c h i n a l e s  for \vircline broadband services BOC I-eporting and 

similar obligations. Instead, lo ensure Ihe effective ad mini st ratio^^ ofjustice, the protection of the 

public inleresl, and to avoid the polen~ial for pre-litipation evidence destruction, the BOC is held 

I-esponsihle for pi-oducing all nccessary infoormalion to resolve any coniplaints that may arise. If 

the BOC cannot do so or has chosen record mai~~tcnance or retention systems that are inadequate 

for tlie Conmission lo resolve the dispute, then rhe burden is placed properly on the BOC to 

drmonstratc that no l-ule violation bas occun-ed. This limited shirt of burden is consistent with 

FCC and judicial precedent in  cases \vhcre the defendant has failed to produce evidence within 

its erclusive ~ C C C S S  or control Ilia1 is neccssaiy for adjudication of the dispute. FCC rules and 
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precedent are wholly consistent with this approach. C$ 47 C.F.R. 5 64.1 150(d). See also, 61 fhe 

Marier of IVorldCoiii, lnc., Order, DA 02-2569 (rel. Oct. 8, 2002); / t i  die Muller of 

l i ~ i ~ ~ l e i i ~ ~ i ~ / a ~ i o r i  oj’ihe Telecoiiiriiiriiicariotrs Aci of 1996, Aniendnienl ofRules Goverriing 

Prucerlui-es tu Re Followed Il%eii F ~ ~ r n i d  Coinplainls Are Filed Agoinsl Comnton Carriers, 

Repoll and Order, 12 FCC Rcd. 22497, l  278 (I 997); In re Conipluinl o fL .  Douglas Wilder and 

.blurshall C‘olemaii Againsr Stutioii I1/RIC-TV Perersburg, Virginia, Further Discovery Order, 12 

FCC Rcd. 41 1 1,127 (1 997). Indeed, Part 42 of the Commission’s rules requiring camers to 

rctain ceilain records, 47 C.F.R. 4 1 2 . 1  ei seq., “was established to ensure the availability of 

carrier recol-ds rieedcd by this Coiiimissio~~ lo meet its regulatory obligations.” 111 rhe Mater  o/ 

Rei’kioii oj’Poi-r 42, Report and Order, 60 R.R.  2d (P&F) 1529,12 (1986). 

In addition, because expel-icnce has shown that enforcement delay can effectively become 

a denial of access in [lie rapidly mo\ ing broadband infomiation services arena, the rule would 

requirc resoliitioii of complaints within 180 days. For the same reasons, it is assumed that the 

Enfoolccnieni Bureau would make more frequent use of the accelerated docket process to resolve 

cases of cnforcernent of the ISP access rule. 

E X  P A R T t  PIESENT,4TION OF EARTHLINK. MCI AWDAOL TlhlF WAKKEK INC 

.41’Kll 30. 2003 
(‘C DOCKET Nos.02-33. 95-20, 9s-I0 

PAGE 12 


